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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

In recent years the Federal government has been focused on requiring 

reporting by both individuals and institution of interests in foreign financial accounts.  

The purpose of the required reporting is variously to prevent tax evasion, the financing 

of terrorist organizations and the ability to launder money from drug trafficking and 

other illegal activities.   

The following is a summary of two of the most relevant laws affecting foreign 

financial accounts, and the presumed scope (taking into account IRS pronouncements) 

of the exemptions for life insurance and annuities under each. 

1. Foreign Bank Account Report (FBAR).  (Under the Bank Secrecy Act: 31 U.S.C. 

§ 5311 et. seq.; 31 CFR §§ 103.24, 103.27, 103.32) 

U. S. persons who transfer assets to, and hold interests in, foreign bank accounts or foreign trusts are 

required to report their foreign financial interests on an annual FBAR, which is principally governed by 

Title 31 of the United States Code (the “Bank Secrecy Act”), originally enacted in 1970.  Title III of the 

U.S.A. PATRIOT Act amended the Bank Secrecy Act in 2001 as part of a sweeping series of reforms 

directed at international financing of terrorism.  Originally enforced by Treasury’s Financial Crimes 
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Enforcement Network (FinCEN), enforcement has been delegated, since 2003, to the Internal Revenue 

Service. 

Under one aspect of the Bank Secrecy Act, a citizen, resident, or person doing business in the 

United States is required to keep records and file reports when that person enters into a transaction or 

maintains a relationship (e.g., an interest in or signatory authority over a bank, securities or other financial 

account) in a foreign country, to the extent that the value of all assets within all such accounts in which the 

person has an interest (or over which the person has signatory authority) exceeds $10,000 at any time 

during the calendar year.  The applicable report is filed with the Treasury on Form TD F 90-22.1 (Report of 

Foreign Bank and Financial Accounts) and is due on June 30 of each year following the calendar year to 

which the report relates.  This form is to be filed in addition to the required disclosure, on Part III of 

Schedule B of Form 1040, of an interest in a foreign bank account or trust.  Failure to file the FBAR is 

subject to both criminal and civil penalties for both willful and non-willful violations. 

The scope of these provisions, including whether they apply to an interest in offshore life insurance 

or annuities, has been historically unclear under the applicable sections of the statute, regulations and the 

instructions to Form TD F 90-22.1, which were most recently updated in 2008.  FinCEN therefore issued 

regulations, first in proposed form (on February 26, 2010), and then, after a prolonged comment period, in 

final form (on February 24, 2011).   

These regulations generally exempt from the definition of “other financial account” that is subject to 

the FBAR reporting requirement life insurance and annuity policies that do not have a cash value.  They 

also clarify that the reporting requirement is imposed on the policy owner, not the beneficiary.  However, 

the regulations refused to limit the reporting requirement to those situations in which there is a payment of 

an income stream, despite requests to do so. 

The regulations apply the FBAR reporting requirements to trusts, including, presumably, life 

insurance trusts, in which (i) a U.S. person is treated as the owner under the “grantor trust” rules, and (ii) a 

trust in which a U.S. person has either  present beneficial interest in more than 50% of the assets, or from 

which such person receives more than 50% of the current income.  The terms “present” and “current” 

apparently are intended to exclude trusts in which U.S. persons are either wholly discretionary or remainder 

beneficiaries.  The reporting requirement does not apply to the trust’s beneficiaries if the trustee is a U.S. 

person that files an FBAR on behalf of the trust. 

The regulations also refuse to include insurance companies making a section 953(d) election in the 

definition of entities “established under the laws of the United States” for purposes of the domestic 

company exemption from the reporting requirements.  The preamble to the regulations notes that the 

section 953(d) election, while effective for income tax purposes, does not make an insurance company a 

domestic company for purposes of Title 31. 

2. Foreign Account Tax Compliance Act (“FACTA”)  Code §§ 1471-1474; 6038D 

While there are numerous and confusing aspects to the new Foreign Account Tax Compliance Act 

(or “FACTA”), two of them are worth noting in the context of insurance:  

 a. New Withholding Requirements.  On March 18, 2010, the Hiring Incentives to 

Restore Employment Act of 2010, (the HIRE Act) was enacted FACTA into law.  FACTA added new 

sections 1471 through 1474 to the Internal Revenue Code (Code). These provisions require foreign 

financial institutions (“FFI’s”) to provide the Internal Revenue Service with information on U.S. persons 

who are invested in certain foreign financial accounts.  If the FFIs do not enter into agreements to provide 

this information (or satisfy specified alternative tests), FATCA imposes a 30% withholding tax on 

payments made to them.  This new withholding tax, which is effective for payments made on or after 
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January 1, 2013, applies to U.S. source income, bank deposit interest (even where treaty or portfolio 

interest exemptions would otherwise apply) and gross sales proceeds.  The purpose of FACTA appears to 

be to serve as a back-up to the FBAR reporting requirements in cases in which recalcitrant taxpayers do not 

make the required disclosures. 

In Notice 2010-60, the IRS announced that, although the definition of “financial institution” in the 

statute is broad enough to encompass certain insurance companies, the statute grants the Treasury 

regulatory authority to exclude or include insurance companies and certain products sold by insurance 

companies within the definitions of “financial institution” and “financial account.”  The Notice indicates 

that insurance or reinsurance contracts without cash value probably would be excluded from the definition 

of “financial account.”  Therefore, insurance or reinsurance companies whose business consists solely of 

issuing non-cash value accounts would be excluded from the definition of “financial institution.” [Notice 

2010-60 was recently supplemented by Notice 2011-34, in which Treasury and the IRS, among other 

things, announced that they are seeking comments concerning whether insurance companies, in particular, 

should perform certain due diligence procedures “with respect to holders of preexisting individual accounts, 

including private placement life insurance.”  Foreign charities are also identified in Notice 2010-60 as an 

appropriate subject for comments.] 

However, “. . . cash value insurance contracts or annuity contracts may present the risk of U.S. tax 

evasion that [FACTA] is designed to prevent.”  Therefore, Treasury and the IRS are requesting comments 

with respect to the appropriate treatment under FACTA of entities that issue cash value insurance contracts, 

annuity contracts, or similar arrangements.  Comments are also being requested “with respect to the 

appropriate definition of cash value insurance contracts, annuity contracts and similar arrangements for this 

purpose.”   

Commentators are reported to have questioned how cash value will be determined and how 

insurance companies that offer a mix of products will be affected under the foregoing.  Proposed 

regulations implementing FACTA originally were expected to be released in May 2011, but, thus far, have 

not made an appearance. 

Certain small FFI’s, such as a family trust settled and funded by a single person for the benefit of 

his or her children, may be “deemed compliant” and exempt from the broader reporting requirements of 

FACTA, provided that certain minimal information is provided to the Revenue Service.  

 b. New Foreign Account Reporting Requirements.  FACTA also created a new Code 

section 6038D, which requires U.S. taxpayers with “specified foreign financial assets” to report these 

investments on information return when the aggregate value of the investments exceeds $50,000.  This 

requirement is applicable to assets held during tax years beginning after March 18, 2010, and is intended to 

be much broader than the FBAR.  Section 6038D(b) defines a “specified foreign financial asset” to include 

ownership of:  

 Any financial account maintained by a foreign financial institution.  

 Any stock or security issued by a non-U.S. person.  

 Any financial interest or contract held for investment that has a non-U.S. issuer or 

counterparty.  

 Any interest in a foreign entity.  

A “foreign entity” is defined in Section 6038D(b) to include any entity that is not a U.S. person.  
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Code section 6038D, while in many ways duplicative of the FBAR reporting requirements, is 

subject to the authority of the Internal Revenue Service (as opposed to FinCEN), and the reports must be 

attached to the taxpayer’s Federal income tax return (as opposed to filed separately with the Treasury’s 

Detroit Computing Center).  The IRS thus presumably will have greater examination authority over these 

reports.   

It is unclear the extent to which the insurance exceptions to FBAR will apply to the section 6038D 

reporting requirement.  However, it is anticipated that regulations implementing FACTA will shortly 

resolve these issues in a manner similar to the approach adopted in the final FBAR regulations. 

Any AALU member who wishes to obtain a copy of 31 CFR Part 1010 (formerly Part 103), as 

finally amended on February 24, 2011 (76 Fed. Reg. No 37, pp. 10234-10246), Notice 2011-34, 2011-19 

I.R.B. 765, and/or Notice 2010-60, 2010-37 I.R.B. 329 may do so through the following means: (1) use 

hyperlink above next to “Major References,” (2) log onto the AALU website at www.aalu.org and enter the 

Member Portal with your last name and birth date and select Current Washington Report for linkage to source 

material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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